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COW SSI ONER: Yes, who's to start? M Stewart.

MR STEWART: Commi ssioner, it's reasonable to assune that
when M Bezzina entered the witness box on 5 February
of this year, it was his belief that he'd taken
M Pullin's first statement. He said as nuch to | BAC
when he went to IBAC, of his own volition, on
20 Novenber 2017 when he was interviewed by Kerrin(?)
Murphy and Barry O Connor. That is apparent at a tine
when he says, "I only took one statenent fromPullin."

He conceded that his statenent of 19 August 1998,
Exhi bit 217, in the second paragraph, doesn't suggest
that he took either Sherrin or Pullin's statenents, and
he didn't disagree when it was suggested to himthat it
supported the view that M Pullin nmade his own
st at ermrent .

In my subm ssion, sir, that is consistent - - -

COM SSIONER: |I'msorry, I'mnot quite follow ng that,

M Stewart, could you just explain that in alittle
nore detail ?

MR STEWART: Certainly. The position is that M Bezzina's
bel i ef has been for sone time that he took M Pullin's
st at ermrent .

COW SSI ONER: Yes. \When you say "took it", what do you
mean? That M Pullin typed it but M Bezzina took

M Pullin's acknow edgnent? What are you actually

sayi ng?
MR STEWART: |'m saying, Comm ssioner, that it was his view,
and you may well recall, sir, that on many occasi ons
prior to giving evidence before you he said, "I would
01/ 03/ 19 1614 ADDRESS (MR STEWART)
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have done this, | would have done that."

As | understand what his position was, was that he
had physically typed the statenents and then M Pullin
had signed it in his presence, and that M Bezzina had
acknow edged it.

COW SSI ONER: You think that was his state of mnd
i n Novenber 1772

MR STEWART: Yes, which is at odds with his statenent
of August 1998. | only raise it because it doesn't
bear on the major issue to which I wish to shortly
address you, sir; namely, the reason why he signed the
backdat ed statenment and the criticismthat has been
made of himin that regard, but | only raise it as that
bei ng i ndicative and consistent with a man having to
try and recall events that took place nore than
20 years ago.

COW SSIONER: Just remind nme, M Stewart, what's his final
position as to whether he typed the original statenent?

MR STEWART: His final position is, as he accepted before
you, sir, that he can't quibble or dispute that which
was put to himby counsel assisting that M Pullin
typed his own statenent.

COW SSI ONER Yes.

MR STEWART: |'m conscious not to delve into senmantics,
however if | can say this: counsel assisting has
contended that M Bezzina has know ngly put his
sighature to a fal se statenment, has put his signature
to a statenment understandi ng that what he was signing

was sonething that was fal se. That appears on anal ysis

01/ 03/ 19 1615 ADDRESS (MR STEWART)
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and by adm ssion by M Bezzina to be true.

But it is submtted that M Bezzina at no tine put
his signature to a statement, nanely, the second one,
the contents of which he believed to be altered or

fal se, the contents.

COWMWM SSI ONER: No, his explanation in his evidence as |

recall it was, he'd believed it to be the very sane
content as the initial statenent and he had no reason

to think it was other than true.

MR STEWART: That is so, sir.
COMWM SSIONER:  But is that really an expl anation?

MR STEWART: Comm ssioner, it would seemthat, fromthe

basis of all of what M Bezzina has said and witten,
his greatest concern was that it not be suggested to
himthat he was signing sonething the contents of which
were fal se, but accepts what you say, Comm ssioner,

that to do what he did wasn't right.

H's priorities seened to have been m sconcei ved,
in that, his evidence seens to be, "I amsigning the
sanme statenment that was previously nade sonme years ago,
be it reformatted or whatever; that's okay, |I'm not
signing sonething different that has been beefed up to

try and inplicate Roberts; but it's not okay."

COWM SSIONER:  Can | ask this, | don't know that we got a

sufficient explanation fromM Bezzina. |If all he

t hought was that he was signing a second docunent which
was identical inits content to the first, why did he
think there was a need to sign a second docunent at

all?

01/ 03/ 19 1616 ADDRESS (MR STEWART)
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MR STEWART: Hi s evidence before you, sir, has been that he
i magi ned that it perhaps had been reformatted, and in
fact if one | ooks at the second statenent - |eaving
asi de that which is nost crucial, one of the nost
cruci al aspects, nanely the different content - that it
was different in formto the original statenent.

In relation to that, Conm ssioner, if |
could - - -

COW SSI ONER: Sorry - - -

MR STEWART: Not at all.

COM SSIONER: - - - don't let nme divert you fromthe course
you want to foll ow.

MR STEWART: No, of course.

COMWM SSIONER:  |'Il ask these questions at perhaps a nore
appropriate point in your subm ssion.

MR STEWART: Sir, what he said, and I'mgoing fromthe
transcript that |'ve received, what he said at line 5,
p. 159, was effectively that he unreservedly admtted
that the second statenent had been signed after
16 August 1998 or certainly was not signed on that day.

He did not quibble or, to use a boxi ng anal ogy,
duck or weave questions put to himin that respect, but
rather took it on the chin, so to speak. He accepted,
at line 10, p.160, that he did sonething in relation to
statenent-taking that is inmproper, and "I put up no
excuse for that."

He agreed at line 11, p. 165, that "there is no
legitinmate excuse, if we | ook at proper

st at enent - maki ng practices, for me to sign a backdated

01/ 03/ 19 1617 ADDRESS (MR STEWART)
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statenent."

He admtted, at line 15, p.166 that he appreciated
that, "by that practice being adopted, statenents can
cone into existence, as this one has, which don't
accurately reflect the process by which the w tness has
conme to give their account.”

Finally, sir, inrelation to that, he said at
line 6, p.169 - | can't recall if it was at a tinme when
t he Conmi ssioner said to himwords to the effect of,
"But don't you see how this |ooks?", and he agreed that
it wasn't a good |look and it shoul dn't have happened.

But he told you, sir, that he didn't accept at the

particular time as being false inrelationto it: "I'm
re-signing the sanme statenent, | should have given it
nore thought, | accept that and | accept | shoul dn't

have done that."
Wth respect, Commi ssioner, you are right, there

hasn't been an explanation given - - -

COMWM SSIONER: Wl I, | may be doing your argunent an

injustice. You nmentioned a nonment ago his evidence

t hat he thought the statenent had been "refornatted".

MR STEWART:  Yes.

COM SSIONER:  So, in that sense he proffered an expl anation

for why he thought it was necessary to attach his
sighature to a second docunent even though it was not
different to the first. But the difficulty with that
explanation is, it flies in the face, | think, of al
of the other evidence that reformatti ng of docunents

doesn't call for another signature. Wat do you say as

01/ 03/ 19 1618 ADDRESS (MR STEWART)
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to that?

MR STEWART: What | say, sir, is that he was proffering the
only explanation that he could think possible. It may
wel | be that what he neant, but the word didn't cone to
him and it doesn't make it right, was "efficacy". A
statement is put in front of himby a colleague, he
trusting the coll eague, he having no reason to think
that it is anything other than identical to the
previous statenent, and he, by signing it, has done
what he thought, wongly, was okay to do "because |
trust these fellows, | haven't read it, it nust be
legitimate, and even if it has not been clearly - there
has not been the regard that should be given to what
t akes place when you sign a statenent.

COW SSI ONER: But he doesn't have to read it.

MR STEWART: No.

COWM SSI ONER:  He's only acknow edgi ng the signature and the
decl arati on of the person making the statenent.

MR STEWART:  Yes.

COW SSI ONER:  The point is why, if he thought it was only
the sane identical content to a statenent which had
al ready been taken and acknow edged by him did he
t hink a second one should be created?

This was not sone question that was dropped on him
at the very last second, he's been thinking about this
for 12 nonths or nore; ever since M lddles first spoke
to himabout the issue of the Pullin statenent and
whet her there was another one. And certainly, fromthe

point in time when The Herald Sun cane forward with the

01/ 03/ 19 1619 ADDRESS (MR STEWART)
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medi a announcenent that there was a second st atenent
and it becane apparent that he was the person that had
si gned the acknow edgenent, he's been thinking ever

si nce about that.

So we're then faced with, | acknow edged a
docunent which | believed to be identical inits
contents to one | previously acknow edged: why do that?
One answer is, well, I was doing this because it had
been reformatted; that's difficult to accept given
that's not a process that's required, to sign and
acknowl edge a reformatted docunent.

Then he cane forward with anot her expl anati on,
which is not the sanme as the reformatti ng expl anati on
nanely, there is a practice that was current within the
Hom ci de Squad of backdating statenents. How does that

sit with the reformatti ng expl anati on?

MR STEWART: Comm ssioner, it sits in the context of

sonething that clearly he did not give a |ot of thought
to at the time. W know that, after the expiration of
48 or 72 hours after the nurders, M Bezzina had no

i nvol venent in the investigation. So, again with
respect, Comm ssioner, the Conm ssioner's question is
chal | engi ng.

However, al beit that he cannot give a definitive
answer to that which the Comm ssioner asks, the fact of
the matter is, it's submtted, that he has done
sonmet hi ng that he may have done on ot her occasi ons and
his col |l eagues may wel |l have done on ot her occasi ons,

and that he is then being called upon to think of the

01/ 03/ 19 1620 ADDRESS (MR STEWART)
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reason why he did what he did after the expiration of
al nost 20 years.

COW SSI ONER: Just pause there, M Stewart. You're in a
very difficult position because you're faced with
havi ng to nmake a subm ssion on behalf of a client who's
proffered a nunber of explanations which are
i nconsistent with each other, and his final position
was, there's a practice in the Hom ci de Squad of
backdating. Now, every witness thereafter who's cone
forward has vehenently rejected that claim

s it your subm ssion that | should accept
M Bezzina's evidence that there was a practice engaged
in, not only by himbut others in the Hom ci de Squad,
of backdating?

MR STEWART: It is mnmy position that the Conm ssioner should
accept, whether it's right or wong, that was his
bel i ef .

COMW SSIONER: We're not dealing with a school boy,

M Stewart, we're dealing with one of the nost
experienced Homi cide investigators in this state.

MR STEWART: Yes, sir.

COW SSI ONER: Who, to the best of ny know edge, had a very
good reputation as an investigator, who will be
t horoughly experienced in the practices of the Hom cide
Squad, who presumably would not idly give evidence on
oath that there was a practice of backdating.

MR STEWART: Well in fact, as | recall it, he was criticised
yesterday for changing his - altering his position from

that which he said to Neil Mtchell to that which he

01/ 03/ 19 1621 ADDRESS (MR STEWART)
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sai d before I BAC where, on his oath, he didn't appear
to be as confident of the practice of backdati ng.

But, sir, | unreservedly on his behalf say or
submt that, in respect of every forumin which
M Bezzina has witten or spoken, albeit that he may
have erred in detail and his recollection nmay have been
fl awed on occasions, | unreservedly on his behalf
submt that the chronol ogy being: first, that he nade a
statenent on 19 August 1998; second, that he spoke to
| BAC on 20 Novenber 2017; third, that he did an
interviewwth Neil Mtchell on 19 June 2018, he and
M Iddles; fourth, that he swore an affidavit on
15 March 2018; and fifthly, that he gave evi dence
before IBAC on 5 February 2019.

It is ny subm ssion that on every one of those
occasi ons M Bezzina has been honest in his
recol l ections of what he did, albeit that sone of those

recoll ections are defective - - -

COW SSI ONER: Which of them are defective?
MR STEWART: The Pullin statenent.

COMWM SSI ONER:  See, M Stewart, you're in a different

position to counsel assisting. Counsel assisting is
maki ng subm ssions based on what is said to be either
the direct evidence that's given or inferences to be
drawn from evidence that's been tendered. Your
subm ssion's based primarily upon your instructions of
what you say your client says to you.

Now, if he's nade a number of inconsistent

statenents, which of them if any of them does he now

01/ 03/ 19 1622 ADDRESS (MR STEWART)
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adhere to and which of them does he accept may sinply
be the result of a faulty recollection? Can you assi st

me in that regard?

MR STEWART: Well, the nost clear one is the Pullin

statenent which is as significant as any one could be
internms of an error; that he swore his statenent,
maki ng no nention to taking a statenment fromPullin

in August 1988, and he swore before you Conm ssioner,
sir, that he believed that he did. It's not a

180 degrees, but the difference between both are stark,

but neither are untrue.

COW SSIONER: M Stewart, | can readily understand why

soneone 20 years after an event nay forget sonething
that they've done. |'mnore concerned about the

i nconsistencies in his explanations at a point of tine
when the stark realities of what he had done are known
to himand he's proffering explanations for them the
reformatti ng expl anation, the practice of backdating;
whi ch of those do you say on your instructions are
based on an acknow edgnent of perhaps a faulty

recoll ection? And which of these explanations does he
adhere to as being correct, or is his position he's not

able to say that any of themare correct?

MR STEWART: M instructions in relation to this have been

contained to the circunstances of himsigning the
second statenment and they are consistent with what he's
sworn and what he has said.

He has no recollection of signing that statenent,

he cannot recall doing it, he does not know the

01/ 03/ 19 1623 ADDRESS (MR STEWART)
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circunst ances, he does not know who put it in front of
him he presunes it was Buchhorn as a result of
sonething Ron Iddles said to him And then, 20 years
| ater, he - and, in ny subm ssion, the Conmm ssioner
shoul d accept that any inconsistencies are consi stent
with himtrying to recall, 20 years later, "Wy would
have done this?"

And that, that which cannot stand as being
accurate, the reformatting of it, ought not be viewed
as sonething less than candid or sinister but rather
him as best he can, trying to think why he did it.
And all he can conme up - and the one constant thene is
that he placed his trust in his colleagues and thought
that, for himto be doing it, it nust have been
| egitinate.

But | don't know that | can edify the Conm ssioner
any nore, because he can't. He's going back trying to
reconstruct why it is that he m ght have done that

20 years ago.

COW SSI ONER:  But his evidence that there was a practice of

backdating in the Hom ci de Squad which he proffered to

expl ai n why he, w thout asking any questions, did what

he was asked to, is that based on a faulty recoll ection
or is that - can his evidence that there was a practice
whi ch he followed, can that be explained as a faulty

recol | ecti on?

MR STEWART: Well, sir, he actually, if - - -
COW SSI ONER: Yes.

MR STEWART: | just need to find the passage because what

01/ 03/ 19 1624 ADDRESS (MR STEWART)
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happened was, he said to Neil Mtchell that there was a
practice. Then before you, sir, his position was that
he may have done it before and may not have done it on
ot her occasions. Then it was put to him "Wll, what's
the difference between what you said to M Mtchell and
what you're saying now?" And he said, "Well, |I'mnow
before you, sir, and |I've had opportunity to reflect."”
But if I"'mgoing to put | need to - and - - -

COM SSI ONER:  Yes. Sorry, is it your understanding he told
Neil Mtchell about this practice of backdating? 1Is
t hat your under st andi ng?

MR STEWART: That's as | recall it. [If, Conm ssioner, you
just bear with me a nonent. Could | just return to
t hat ?

COW SSI ONER: Yes, of course.

MR STEWART: | mght just need a break just to return to
that, sir, and I will?

COW SSI ONER: Yes.

MR STEWART: Because | renenber clearly the exchange.

Conmi ssioner, | on behalf of M Bezzina don't take
issue with a vast nmgjority - albeit the subm ssion
wasn't | ong, by counsel assisting of his analysis of
much of that which he said to the Comm ssioner.

However, at |ine 20, p.1590, nanely yesterday,
counsel assisting submtted that the illegitimte
reason why that process was adopted is obvious, and the
only reason that exists was that there was an awareness
of a different statenent over ten nonths or so after

these events. It is ny subm ssion that the

01/ 03/ 19 1625 ADDRESS (MR STEWART)
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Conmi ssi oner ought to reject that subm ssion. \Whether
it is, and clearly it is, that sonme police nmenbers knew
that to be the case, such awareness ought not be

attributed to M Bezzi na.

COW SSI ONER: That is, an awareness of sonething additional

in the second statenment?

MR STEWART: Correct, sir, yes. | say that because, albeit

t hat the Conmm ssioner may have msgivings - with
respect, well-founded m sgivings - about what took
place in terns of himsigning that statenent, that
which is submtted by counsel assisting is contrary to
every word M Bezzina has uttered as to that.

| concede that there has been sone difference in
his recollection, and with the Comm ssion's indul gence
"1l go back to that one when |I'm given the

opportunity.

COW SSI ONER: Yes.

MR STEWART: | concede that there has been sone change in

his recoll ection about details, such as whether there
was a practice and whether he took Pullin's statenent,
but there has been no change in ternms of what he has

said vis-a-vis what he didn't know.

COWM SSI ONER: Just grapple, if you would, M Stewart, with

my question: can sworn testinony by a witness that
there was a general practice within the squad in which
he worked over many years, a practice which he

foll owed, can that be explained away as a faulty
recollection, or is that a piece of evidence that you

say | should act upon?

01/ 03/ 19 1626 ADDRESS (MR STEWART)
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MR STEWART: Conmi ssioner, as you are seeking to pursue
that, mght | have that five m nutes now?

COMWM SSIONER: | " m happy for you to wait until you' ve
ot herwi se finished your subm ssion.

MR STEWART: Thank you.

COMWM SSIONER: And then 1'Il proceed with others and [’
all ow you to renew the point.

MR STEWART: Thank you, because it's obviously, with
respect, central to the Conm ssioner's thinking.

COW SSI ONER: Yes.

MR STEWART: It is in respect of that subm ssion by counsel
assisting - and pl ease excuse ne, sir, if |I need to
read sonme transcript, but it won't be exhaustive.

COW SSI ONER: Yes.

MR STEWART: In his evidence at |ine 10, p.161, he said: "I
woul d have taken for granted it was just a direct copy
of the initial one and accepted it as bei ng genuine."

At p.160, when asked by M Rush: "You nust have
appreci ated when you signed that statenment you weren't
at Moorabbin and it wasn't 16 August?' |I'msorry, "1l
turn to anot her aspect of that, Comm ssioner, because
that's about the circunstances rather than the
know edge.

But | suppose the two flow into each other, so
"1l come back. Line 26, p.160: "You nust have
appreci ated, when you signed that statenent, you
weren't at Moorabbin and it wasn't 16 August?" Answer:
"I don't believe | appreciated at that particular tine

that | turned ny mnd to." Question: "Wat did you
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t hi nk you were signing?" Answer: "I thought | was
re-signing Pullin' s statenent."

Line 12, p.161. Question: "So you appended your
signature to a further statenment?" Answer: "Well, |
woul d have taken for granted it was just a direct copy

of the initial one and accepted it as being genuine.”

COW SSI ONER: And, if you may pause there, that's the

matter that poses greatest difficulty because you're
not able to nake a subm ssion that provides an

expl anati on for why he woul d have thought it necessary
to do that again.

I f we exclude the refornmatting expl anation which
was ultimately overtaken by a practice of backdating,
what is the explanation for, either in this individual
case or in the case of a practice of backdating a

statement, what's the explanation for it?

MR STEWART: | can't give one, but what | can say is that it

wasn't, on the basis that his sworn evidence, his
interview and everything that he said where it's been
raised, it wasn't for the purpose to beef up evidence
agai nst Roberts.

It may be that | can't go further than that, but
in nmy subm ssion - because that's what |'m addressing
inrelation to what counsel assisting said yesterday
about, that the Comm ssioner should find that there was
an awareness of a different statenent and why it is
submitted that the Comm ssioner should not so find

and - - -

COWM SSI ONER:  So, you've used the termhere, "it wasn't for

01/ 03/ 19 1628 ADDRESS (MR STEWART)
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t he purpose of beefing up the evidence." So, beefing
up the evidence can either be including sone additional
fact which happens to be true - - -

MR STEWART:  Yes.

COW SSIONER: - - - and which the police involved in
beefing it up believed to be true.

MR STEWART:  Yes.

COM SSIONER: O, in a less likely scenario but one that we
nmust take account of, inserting sonething which is
false to beef up the case.

MR STEWART:  Yes.

COW SSIONER:  You say it wasn't either of those things; he
had no reason to think there was any beefing up of the
statenent at all which, as | keep saying to you, raises
the question then, why did he think it was necessary to
do this?

MR STEWART: And | cannot assist the Conmmi ssioner in giving
a response that he's not able to give. But | amable
to say - in fact, |I've found the passage here now,
Conm ssi oner, where the Conm ssioner says to him
line 27, p.161: "M Bezzina, you can see now how all
this | ooks, can't you? That you acknow edge that there
was a practice within Victoria Police Force that a
statenent m ght be nade that excludes rel evant
information, and that at a later point of tinme then if
it becones inportant in the investigator's eyes, a new
statenent is prepared - that's what's happened here -
and you facilitated that process by being a person

acknowl edgi ng the new statenent as though it was the
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original statement taken two years earlier. Answer:
"Unwittingly, yes."

The Comm ssioner continues: "But that practice
couldn't follow if anyone who's required to acknow edge
the statenent didn't allowit to bear a date and a tine
on it which was false?" Answer: "Well, | didn't
believe it to be false because | knew it was the tine
and date fromthat particul ar evening."

He's at cross-purposes with the question.

COW SSIONER:  Yes. He was referring to the content of it.

MR STEWART: Yes. As M Rush, counsel assisting, then asked
himat line 27, p.162: "Surely sone expl anati on nust
have been given to you for the reason for you to
re-sign", which is effectively the Comm ssioner's
guestion of rme.

COW SSI ONER: Yes.

MR STEWART: Answer: "Yes, it would have, but I'"'monly clear
on one thing: one particul ar explanation was not given
to ne" - beef it up - "but what other ones were, |
don't know. " Question: "An explanation that we needed
to put sone nmeat on the bones of M Pullin's statenent
coul d have been given to you?" Answer: "If that were
the case, there was no way knowi ng | woul d have been
part of that or signed the docunent, and that's when
woul d have alerted issues as to sone formof corruption
inrelation to that for me being approached. 1 would
never inplenment nyself in such a matter."

If I can just conclude by saying - in fact, it

goes to the other matter | was going to seek sone tine
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for, sir. Line 11, p.163: "Are you saying to the
Conmi ssi on you now do not recall the explanation that
was given to you as to why you would need to sign a
further statenent?" Answer: "What |'msaying is,
that's correct, | don't recall the legitinmate excuse
given to ne, but what | do knowis, had - if it were
Buchhorn and Buchhorn had said to ne, 'W need you to
sign this because we need to beef up the evidence
agai nst Roberts or add additional information in his
statement', | would not have a bar of that whatsoever
because | woul d understand the enormty of having done
that and being part of the potential to pervert the
course of justice.”

And it's then when the Conm ssioner says, |ine 23,
p.163: "But the fact that you' re prepared to sign a
statement at a tine which is not the tinme reflected in
t he acknow edgnent, does that mean you' ve done that on
ot her occasi ons and not been troubl ed by doing so?"
Answer: "Possibly, sir, yes." Question by the
Conmi ssioner: "So that, if there was a practice, for
exanpl e, of leaving relevant informati on out of a
Wi tness's statenment, |ater on deciding that that
i nformati on should be inserted but then creating a new
statement with that additional information in it, but
the statenent bearing the date of the origina
statement, you could have unwittingly been a part of
t hat process on ot her occasions?" Answer: "Yes, sir.
| f there was additional information in that second

statenent that | was aware of, | would not have signed
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that, | would have said, go away and get a secondary
statenent and you can then sign it because that is the
proper process."

Conm ssioner, line 11, p.164: "So, so long as you
say the later statenent had nothing additional in it,
you had no difficulty in signing a statenent even
though it bore a date which was not the date on which
you were signing it?" Answer: "Yes, given the fact of
the initial statenent.”

Conmi ssi oner says - - -

COWM SSI ONER: And that's your subnission in essence, isn't

it? Your submissiontone is, | should not nake a
finding that he had sonme nalicious or nefarious - to
use M Buchhorn's terns - nefarious or deceitfu

pur pose?

MR STEWART: Yes, sir. And, Conmm ssioner, the Conm ssioner

coul d not have been nore blunt, with respect, when the
Conmi ssioner said to himat line 24, p.164: "Well, why
on earth did you think it would be okay to do that?"
Answer: "I didn't turn ny mnd toit, sir."

M Rush: "There's no legitimte excuse for signing
a backdated statenent, is there? Wat was going to
happen to the first statenent?" Answer: "Well, | was
al ways under the inpression it was only the one
statenent."” Question: "No, but you have signed a
second statenent?" Answer: "Yes."

That, in effect, is the subm ssion.

COW SSI ONER: Yes.

MR STEWART: But | will attenpt to assist the
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Conm ssi oner - - -

COM SSIONER: | f there's anything further you want to say
you may indicate that before |I adjourn, M Stewart.

MR STEWART: Thank you, sir.

COW SSIONER: M Rush, did you want to respond in any way
to that?

MR RUSH | think M Bezzina's evidence has been covered,
Conm ssi oner, in that sense.

He said there was no legitimte reason for
backdating a statenment at p.165, line 14. He agreed it
was conmmon practice at Hom ci de Squad to sign backdated
statenents at p.165, line 28. He couldn't provide a
reason for frequently backdating statenents at p.169.1.
Those matters were the foundation of the subm ssion
t hat was nade concerning inferences that were
avai | abl e.

COMWM SSIONER:  Yes. As | say, M Stewart, if you want to
add anything before | adjourn, |let ne know.

MR STEWART: |'mgrateful, Conmm ssioner.

COW SSI ONER: M Tr ood.

MR TROOD: Thank you, Conmi ssioner. Sir, | wish to direct
sonme subm ssions to you on behalf of M Buchhorn in
respect to really one topic.

M  Conmm ssioner, you will recall yesterday that
| earned counsel towards the end of his subm ssions and,
as it were, drawing the threads together insofar as
M Buchhorn was concerned, submtted that there were
very strong inferences available to be drawmn fromthe

various practices that had been outlined by both he and
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Ms Boston. The actual transcript reference, if it's of
any assi stance, M Conmi ssioner, is at p.1601 of the
transcript and the passage which |I'mabout to go to
conmences at |ine 16.

I n essence, what counsel assisting was submtting,
and quote the passages or ease: "There is, we say, the
very strongest of inferences to be drawn that the
practices that were adopted by M Buchhorn were
deliberate in the sense of deliberately going about
enhancing the brief and the theory in relation to the
suspects that were then in the focus of Qperation
Loriner."

It's perhaps the very |last sentence in relation to
t he theory concerning suspects which I have taken to
nmean prinmarily M Roberts, but Debs and Roberts for the
pur poses of the subm ssion, and the use of the term
“enhanci ng" is one that has been current during the
course of this and has been used in a particul ar sense,
particularly as it related to the taking of further
statenents froma very | arge nunber of Hanmada
wi t nesses, particularly in relation to descriptions.

As the Comm ssion's seen and will find, there were a
very | arge nunber of statenents where descriptions were
not included in statenent No.1 but then there was a

process incl uded.

COW SSI ONER: Yes.

MR TROOD: So I'mgoing to make the conmment that, in

enhancing the brief, rather than using ternms such as

"beefing up", enhancing can, as you just pointed out,
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be a process whereby police officers add further
information believing it to be soundly based and true;
it could also be for, again as you've just pointed out,
for a conpletely inproper purpose of adding materi al
which is fal se/incorrect, however one mght like to
describe it.

The subm ssion's essentially in two parts:
firstly, that the factual analysis as undertaken of the
various statenents and M Buchhorn's alleged role, and
role in relation to those, and I'l|l take Your Honour to
the dates in just a nonment; and secondly, whether
there's a need in terns of the overall ains of what
t hese hearings are all about as to whether such a
finding is in fact necessary for the ultimte task, so
they're in two sections and |I'I|l deal with them
sequential ly.

The theory in relation to the suspects, Debs, but
nore particularly Roberts, to rem nd you
M Conmi ssi oner, the evidence fromM Collins was that
t hey becane suspects in Decenber 1999. That cones from
p. 1027 of the transcript. Certainly, they were
descri bed as prinme suspects by 17 March 2000, again by
M Collins as a result of sone of the diary entries.
The transcript reference for that is p.1018.

So, accepting for the purposes of argunent that
that earlier date, that is, Decenber 1999, what | would
seek to do is to divide and | ook at the chronol ogi ca
order of the statements that M Buchhorn is said to

have a role in anyway in, widely or a direct
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i nvol venent in, both pre and post those dates.

Taki ng them through in chronol ogi cal order - - -

COW SSIONER:  I'msorry, M Trood, could you just explain

to nme, and what's the ultimte point you want to nake

fromthis process?

MR TROOD: The ultimate subm ssion Your Honour, is that the

factual analysis of the various statenents, if one goes
to that date and | ooks at the starting point in terns
of his involvenent of any statenents post Decenber
1999, the inference that is invited to be drawn, that
he was involved in enhancing it with the theory in
relation to both of them there is hardly any material,
there's perhaps only two statenments ultimtely which

woul d fit that description, if one takes those dates.

COW SSI ONER:  You're using the word "enhanci ng" as either

with an unl awful objective or |awful objective?

MR TROOD: I n both senses. To deal firstly with the

pre- Decenber 1999 statenents as you' ve been taken to in
subm ssions and in evidence. The first is Mrris,

whi ch the operative date is 1 Septenber 1998; the
second is Alie, date 7 Septenber 1998; the third is
Gray, 18 Septenber 1998; fourth is Thwaites which is

23 Cctober 1998; the fifth is Gerardi, 25 Cctober 1998,
and the last one that I will include in that section -
and if | can nmake it clear, as the Comm ssioner wl |
probably anticipate, M Pullin's statenent; it wasn't
conceded by M Buchhorn that he took that statenent and
the like, and | don't intend to traverse that.

Accepting for the nonent the argunment that's been
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put forward to you, as in subm ssions yesterday, that a
direction was given by M Buchhorn with respect to that
second statenment, the genesis for that is the visit as
shown in the day book and diary entry 21 June 1999.

So, again, that is before M Debs and M Roberts becane
the suspects that were ultimately of interest to the
Lori ner Task Force, so all of those statenments precede
t he nom nation of Debs and Roberts as suspects.

Turning to those that are of interest to the
hearings and to the Conm ssioner postdating Decenber
1999, and again in chronol ogical order: there's the
statement of M Adans, the date of which is 29 February
2000.

Sir, as you're aware, M Adans is one of the
police officers who attended on Oficer MIler and,
wi thout trying to summarise all his evidence, just to
perhaps give it a bit of background, he attended on two
separate occasi ons whilst he was doing other matters
and heard some of what O ficer MIler had to say when
he was in his near conpany.

Now, he ultimately did rmake that statenent. The
evi dence before the Comm ssion is that it wasn't
M Buchhorn ultimtely who was the person who w t nessed
the statenent, it was another officer, but the
Conmi ssion drew attention to a visit by M Buchhorn to
t he Acadeny at a date about six weeks prior to that,
and the evidence fromM Adans was that he seened to
think there was a di scussi on about making a second

st at enent .
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M Adans's evidence was that - there was sone
confusi on about this, but he seenmed to - to try and
again summarise it: he recalled signing sonething to a
detective on the night, whether it be a statenent or
sonething else it really wasn't terribly clear
ultimately, but he did say, |ook, | signed sonething
and | gave it to a detective.

| mportantly for ny purposes for these subm ssions,
sir, what M Adans said was that he was not asked to
change anyt hing he had said previously, he was not
asked to omt descriptions, and his explanation for not
including details of the conversations with Oficer
MIler was that he was uncertain about what MIIler had
sai d as opposed to what other nenbers had said.

I n my subm ssion, when one anal yses the ultimte
statenent, it's not one that could be put forward to
found an inference that that is a statenment taken to
pursue the theory; it's a statenent that has been
taken, it mght fall under the first category, that is,
a statenent to enhance the brief, and | use that in
perhaps its w dest sense, there being an obligation to
enhance a brief to put relevant material on from
rel evant witnesses who can have sonething to say,
whet her it be hel pful or unhel pful or consistent or
i nconsistent with a prosecution case.

The second statenent, sir, is that of M d arke,
and the date is 5 May 2000. As, sir, you know,

M C arke made the two statenents, this is the second

of those statenents, it was in fact taken by
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M Buchhorn. It does - I'll be corrected if I'm
wong - refer back to the first statement and it
contains a nunber of the details involving what

M C arke saw and heard and did in the imedi ate tine
before Oficer MIller is taken by anmbul ance to

hospi tal .

Now, on any view of it, one would have thought
that they should have been included in that first
statenent and were inproperly not included at the
direction of the officer who's been naned. On any view
of it, they are details which, as M Buchhorn
described, if you were a brief supervisor and you were
aware of them you would give the instruction to
i ncl ude.

Now, true it is that there is reference to the
nunbers in that sense, so it mght be said that that is
a statenent which would further the prosecution case in
that regard, so it's perhaps not in the sane - | would
concede not in the sane category as the Adans statenent
which ultimately doesn't perhaps assist in any which
way. But really, when one analyses it, it is a
statenent which is taken - and properly taken - to
renmedy an om ssion which should not have happened in
the first place.

The next one is the statement of M Edwards,

11 January 2001. Just to recap his role in the

operation - - -

COW SSIONER: Cri ne scene.

MR TROOD: Sorry, sir?
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COW SSI ONER: Video crine scene.

MR TROOD: He's the crime scene video, that's exactly right,

sir. As you will recall, there was a note which tal ked
about deletion of a crinme scene, or sonething, froma
statenent. Utinmately the state of the evidence didn't
reveal what that was about. There were a nunber of

wi t nesses: M Buchhorn, M Collins, and it may well
have been M Sheridan, but |1'd be corrected about that,
to try and put what that was all about but ultinmately
it was not able to be discovered.

Suffice to say this, sir, and if | could digress
for a nonent, a reading of the transcript wll perhaps
not properly reveal this matter and this is why | raise
it. M Edwards was the crinme scene video. |
understand that the Conmm ssioner has his statenent
whi ch was part of the hand up brief and trial material,
that that statement does attest to the fact that he was
the crinme scene operator and, no doubt, has many nore
details in it about what he did and why he did it and
the like. So, just to dispel any m sl eading inpression
that there wasn't such a statenent, there in fact was
and counsel assisting would certainly confirmthat.

Goi ng back to the inference sought to be drawn and
t he subm ssions, if we accept just for the purposes of
argunment that there has been sonething taken out in
relation to a crinme scene video, it is very difficult
to go past the point of saying, (a) you can't assess
its inportance but it would appear to be

i nconsequential, so it doesn't really advance the
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theory or the inference, in ny subm ssion, in those
ci rcunst ances.

There's certainly not been anything suggested as
to sonething inportant that's been left out of this
witness's statenent. |If there was sone issue which had
been raised either on commttal or at trial, I'm
confident we woul d have heard about it.

The last statenent is the statenment of M Poke
which is 12 January 2001. Again, it perhaps falls into
the sanme category as that of Carke for the sane
reasons. As is clear, she rightly took unbrage at the
suggestions that were being made to M Thwaites on the
night, but ultimtely that was renedi ed by the taking
of the statenent. Renenber, it would fall into the
category, in ny subm ssion, of enhancenent in the
belief that what was being recorded was true, because
of course there were the contenporaneous notes which
were the source of the inportant material for M Poke
and indeed for M Thwaites made earlier.

In my subm ssion, if one | ooks at that division in
the light of the subm ssions nade that |'ve taken you
to, there is perhaps two statenents which m ght support
such a thing but not to any great degree. In ny
subm ssion, a factual analysis of those dates and the
taki ng of the statenents would not, in ny subni ssion,
support the subm ssion that counsel assisting nmade
yesterday afternoon to you.

Turning to the second part of the subni ssions,

t hese series of hearings have been an investigation

01/ 03/ 19 1641 ADDRESS (MR TROOD)
| BAC (Operation G oucester)



A WD

N o O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

into the practices that have cone to light; they have
been exposed and they' ve been exposed publicly which is
clearly an inportant part of all this.

The remaining task for you, M Conm ssioner, of
course, is to draft recommendations, with the
assi stance of the Chief Comm ssioner, for the
elimnation of these practices and the safeguarding for
future. Because, if one accepts M Buchhorn's evidence
with regard to the brief procedure where there's back
and forth and there is nore information, and the
wi despread nature of that, you're dealing with a
cultural issue; to put it bluntly, there needs to be
cultural change as a result of that for all of the
reasons that have been indicated - the | ack of
transparency and other natters.

In ny subm ssion, in terns of the neasures that
you will ook at, assisted by - and that the Police
Force Conmand need to institute for the future, they
need to work irrespective of the notive of a person who
m ght be involved in these procedures. So, in other
words, it doesn't matter whether it's for the
enhancenent for the proper purpose or an enhancenent
for an inproper purpose.

They need to work obviously across the board, and
to that extent, in ny submnm ssion, you don't need to go
to the point of making findings, for exanple, or the
drawi ng of the inferences that were suggested yesterday

by M Rush agai nst M Buchhorn.

COW SSIONER: M Trood, as was said at the outset of these
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public hearings and as was repeated again by counse
assisting yesterday, | think, it's not been part of the
pur pose of these public hearings to ascertain the
notives which underlie these practices, but the nere
fact that the practice occurred in the context of the
Lori mer Task Force has given rise to the issues, the
issue of notive, and that's not a matter about which

t he Conm ssion's concerned, that's an issue which wll
have to be addressed in another place.

MR TROOD: | accept that and | was not trying to cavil wth
that; perhaps |'mbeing a bit sensitive, Your Honour,
but | rather thought that the very last part of the
subm ssi on perhaps intruded on that area, which
is - - -

COWM SSI ONER:  Yes, but M Trood, insofar as your client is
concerned, I"'mnore interested in what you have to say
as to whether or not there should be any finding nade
that he's given false evidence to | BAC. Wre you
proposi ng to make any subm ssion in that regard?

MR TROOD: Well, counsel assisting had not nmade any
subm ssi on yesterday that he had nade false - - -

COW SSIONER:  That's so, but | should tell you candidly
it's matter about which I'mtroubled, and | don't think
| need say any nore to you than the fact that, | think
you woul d be conscious of the fact M Buchhorn's
account changed quite significantly, (a) fromhis prior
evi dence, and (b) changed significantly a nunber of
times during the course of his evidence in the public

heari ngs.
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And, of course, one nust make great all owance for
t he passage of tine and the effects on nenory, but that
said, in a sense it's a simlar question | ask you to
that which | advanced with M Stewart; nanely, once a
witness is not nerely tal king about what happened on a
particul ar occasion but is tal king about follow ng a
practice. So just like M Bezzina, your client,
ultimately - not initially - but ultimtely | anded on
the position that he now realises that what he did in
relation to these replacenent statenents was, he
followed a practice; a practice which was comon and

whi ch, he added, he believes is still the case.

MR TROOD: That's so.
COMWM SSIONER: Certainly was the case until the tine he

retired.

MR TROOD: That's so.
COW SSI ONER:  And, had he said that at the outset, he would

have saved everyone a lot of tine in terns of probing

what actual |y happened.

MR TROOD: That's so.

COW SSI ONER: Do you have anything you want to submit to ne

about whether or not, given that's his ultinmate
position, how does that bear upon the truthful ness of

his earlier explanations?

MR TROOD: The difficulty for anyone who is being asked

guestions two decades |l ater, and about the m nutiae,
about the detail 20 years later, in a situation where
you m ght have sone nenories of what's happened, you

m ght have sonme nenories which are stronger than
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ot hers; now, that's not an unheard of phenonenon.

Barristers can renmenber cases they've done many years
ago, and they renmenber bits of but w thout the whol e,
and sonetines it's because of particular reasons and

sonetines it's not.

COW SSI ONER: They' || al ways renmenber their wns.

MR TROOD: | was going to say, Your Honour, conversely the

| osses you al ways forget about, so M Conm ssioner, you
are right.

I n defence of M Buchhorn, what he has been
provided with for the first tinme is a nunber of
docunents, particularly the notes, during the course of
this hearing. Wat his explanation for that is that
that has stinulated his nenories as to what has

actually taken place. Again - - -

COWM SSIONER:  If | may, to assist you in the focus of your

argunment, again there's a parallel with M Bezzina; the
i ssues which M Buchhorn had to address, nanely, how
does it come about that we only have the repl acenent
statenent for Thwaites and Pullin, what's happened to
the original statenments that Ms Poke nade; that these
were matters about which he woul d have been seized for
some tine before he actually got in the w tness box,
given that some of the replacenent statenments didn't
energe until the course of the evidence was engaged in.

But, as he was seized of those matters why, if he
knew this was a practice that he foll owed, and was
generally followed, why did he not give that

expl anation fromthe outset? Wy did he have, for
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exanpl e, the theory that | engaged with you about very
early in his evidence, perhaps M Pullin nade the
second statenent on the same day i medi ately after the
first one? Wy that evidence if he knew there was a

practice that he foll owed?

MR TROOD: Sir, it is a very comon hunman reaction that,

where one is being accused of inproper behaviour
illegal behaviour, doesn't matter what it is, a very
long tinme after the event where one has little or
i nconpl ete nmenory, where one has little and inconplete
docunments or other markers to assist the nenory
process, that one | ooks back and tries to | ook back to
come up with alternative explanations as to why
sonet hi ng m ght have happened; that's, in ny
subm ssion, a very human reaction

There's no particular - in ny submssion, that's
not a surprising human reaction to being accused,
because clearly - |eave aside Thwaites, |I'mnot sure
agree with you on the second bit - but certainly
insofar as Pullin, that's correct, because there's been
public accusations and the matter has been in the nedia
and you' ve docunented those steps to ny |learned friend.
So, in ny submission, that is not a surprising

or - - -

COW SSI ONER:  So, do you nean that he may wel |l have

forgotten, when he was initially giving evidence, that
there was a practice that he foll owed of doing
repl acenent statenments and then discarding the earlier

st atement s?
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MR TROOD: Yes, because the link is the notes; that's what

his evidence was, it was the notes that had brought it
back and, so sunmmarise his evidence, he said, |ook,
|"ve in effect gone back and | ooked at ny practices
when | wasn't in Loriner, and that accords with that,
and that, as it were, was the nental breakthrough

But again, sir, it is a very, in nmy subm ssion
human t hing that when people try to renmenber back to
events of a long tine ago and one tries to get any
cont enpor aneous docunents or other markers that one can
use to pronpt the nenory, that's a thoroughly followed
practice and, in ny subm ssion, that appears fromhis

evi dence as to what's taken place here.

COW SSI ONER: Yes. Thank you, M Trood. M Rush, is there

anything you want to say in reply in relation to

M Trood's subm ssions?

MR RUSH Only this, Conmm ssioner: that the evidence of

M Buchhorn, whilst ny learned friend has referred to
various statenents and dates, the evidence of

M Buchhorn ultimately was, this was a practice that
was conducted with every police statenment, that is, of
goi ng back and getting the corrections and then pl acing
second statenents on the brief.

In relation to his know edge of - what ny | earned
friend hasn't addressed which was gone into in counsel
assisting's closing submssions, is that, there is a
denonstrated i nvol verent of M Buchhorn in the practice
in the Poke statenent of 12 January 2001 where extra

material is put into that statenment and no
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acknow edgnent that it's a supplenentary statenent.

COMWM SSI ONER: Wl |, you don't take issue with that?

MR TROOD: That there's no reference; no.

COW SSI ONER: You're only concerned about, there shouldn't
be an adverse finding about his notivation?

MR TROOD: Yes, and naturally enough, M Conmm ssioner, the
matter you've just raised wwth ne. There's sone
variation in his practices, | accept that.

COW SSI ONER: Thank you, M Trood. Before | hear from
M Matthews, is there anything el se you wanted to say,
M Stewart, in relation to M Bezzina?

MR STEWART: Just for conpl eteness, sir, that tension
between the Mtchell interview and his evidence before
| BAC can be found at line 17, p.165 of the
transcript and line 27, p.170 of the transcript until
line 20, p.171 of the transcript. In many ways, it
confirms nore what the Conm ssioner was saying than ne
but I thought it inportant to identify that passage.
Thank you, sir.

COW SSI ONER: Thank you, M Stewart. Yes, M Mtthews.

MR MATTHEWS: Conmi ssioner, | seek to seek | eave to address
you for what | would think would be ten m nutes,

15 minutes, on three topics.

COW SSI ONER: Yes.

MR MATTHEWS: First, as to the scope of your findings;
second, as to our, that is, nmy and ny instructor's role
and participation in these public exam nations, what we
can and cannot do; and third, the significance of the

evi dence obt ai ned by these public exam nations and
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i ndeed by the broader d oucester operation to the
Suprenme Court hearing to comence in May in relation to
M Roberts's case.

So, | seek | eave on those three topics to nmake
very confined subm ssions, and one thing I would want
to say, if I mght foreshadow, is that this operation
this investigation and indeed the public hearing aspect
of it, when one | ooks at the Roberts case in
particul ar, denonstrates the utility of this body,
resourced as it is and with the capacity to have public
exam nations, denonstrates the very real value to the
adm nistration of justice of this body and these
processes. |If | mght foreshadow that.

" mnot going to descend into evidence, and [|'|

expl ain why but - - -

COW SSI ONER:  Look, rather than have a threshol d debate,

M Matthews, about the headi ngs - because, | mnust say,
|"mimediately troubled by the notion that you want to
make subm ssions about the significance of any findings
that are nade here with respect to the Suprenme Court
proceedi ngs, but rather than debate that why don't you

start and - - -

MR MATTHEWS: Yes, it's al nost as | ong.

COM SSIONER: - - - I'Il give you | eave to nake sone

subm ssions, but we'll see how we progress.

MR MATTHEWS: Indeed, | was going to suggest that, it's

probably about the same amount of tine.
On the scope of your findings, Conm ssioner, you

have said from beginning to end and counsel assisting
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re-affirmed yesterday, that it is not your role to
revi ew the convictions, those are for other established
processes. | think it's inportant that | say that
those processes are in train at the nonent, that
there's been a reference to the Suprene Court as to the
credibility of the alibi evidence now provided in

M Roberts's case; that is to be heard over severa
weeks starting on 8 May by a bench of three judges.

That will include, and this is the inportant point,
Conmi ssi oner, a detailed review of the circunstanti al
case agai nst M Roberts as the necessary backdrop to
answering the question referred by the Attorney, and of
course the evidence of what Senior Constable MIler

said forms a part of that circunstantial case.

COW SSIONER:  The brief of that referral has been indi cated

by the court, has it, M Mtthews?

MR MATTHEWS: Yes, Comm ssioner, it has been, with the

agreenent of the parties that there's a two-staged
process: that first there's a review of the entire
circunstantial case then and now, and then the second
is the hearing of viva voce evidence froma nunber of

wi t nesses called by M Roberts, including M Roberts.

COW SSI ONER: Yes.

MR MATTHEWS: G ven that upcom ng hearing and the scope of

your inquiry, Commi ssioner, as revealed in the wtness
sunmonses and indeed in the nedia rel ease that
announced these public exam nations, you Comm ssi oner
with respect, should confine yourself to issues of

processes of taking statenents and the |ike -
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processes - and - - -

COW SSI ONER: Which is what | indicated to M Trood.

MR MATTHEWS: Yes, Commissioner. And not, | respectfully
subm t, make findings or conmments for that matter as to
the credibility or reliability of evidence of what
Senior Constable MIller said. That is inportant,

Conm ssioner, and | note that counsel assisting have
not made any subm ssions to the contrary to what | just
put to you.

COMW SSIONER:  It's not proposed that we would venture into
that area, M Matthews.

MR MATTHEWS: Nonet hel ess, given its inportance, it's a
point that | submt should be nade.

COW SSI ONER: Yes.

MR MATTHEWS: That's what | wanted to say about the scope of
your task, Comm ssioner. Can | nove to the second
topic, which is our role, that is ny and ny
instructor's role and participation in these public
exam nat i ons.

W are not in a position to nake subm ssi ons
responding to those of counsel assisting, we've not had
access to various materials, the transcripts of private
exam nations and a variety of other docunents. As you
woul d appreci ate, Conmm ssioner, we have nmade requests
for materials prior to the public exam nations; they
wer e deni ed.

Qur opportunity to nake subm ssions about the

product of this operation will conme at the Suprene
Court as | have foreshadowed, and it will be done in
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t he context of a nuch |arger body of material bearing
on the issues of reliability and credibility of
evi dence of what Senior Constable MIler said.

| should just though say this in part; that had we
had access to full materials we m ght have urged you,
for instance, Conm ssioner, to consider very carefully
the credibility and the reliability of the evidence as
to Detective Kelly's role in the taking of statenents

at Moorabbin on 15 and 16 August.

MR RUSH: | really do object.

COW SSI ONER: Just a nonent, M WMatthews. Have a seat for

a nonent, M WNMatthews.

MR RUSH: Specul ation of what M Matthews nay have subnitted

or may not have submtted if he'd had access to ful
materials is clearly irrelevant, and for himto base
comments about the role of Detective Kelly at

Moor abbi n, wi thout any form of basis; he was denied
access to materials, therefore he shouldn't be
commenting in matters that he has clearly indicated
he's incapabl e of comenting on because he didn't have

the materi al s.

MR MATTHEWS: | don't take it any further except to observe

that | have had access to the commttal and trial
transcript of what was said by O arke, Thwaites and

Poke on these issues.

COW SSIONER: M Matthews, I'Il be disappointed if it were

the case that you or your instructor have had a sense
that in any way | BAC s been obstructive to you gaining

access to any information that would be relevant to the
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scope of the public hearings as you' ve al ready
formulated. | don't quite follow what your point in
any event is then.

MR MATTHEWS: Perhaps the ultinmate point is another one
whi ch is about where to fromhere, which is what | was
going to deal with under the next topic.

COW SSI ONER: Yes.

MR MATTHEWS: But, to take the exanple of the
cross-exam nation of Ms Poke, in the context of a
coercive process such as this, and at the hour of the
day, | desisted from asking questions directed to that
very issue.

COW SSIONER: M Matthews, as we dealt with each w tness |
permtted you to nmake an application for |eave to be
heard to cross-exanine and you diligently exercised
t hat opportunity.

If there were things that you wanted to expl ore
with Ms Poke, if there was material that you felt you
shoul d have that you didn't have, you had an
opportunity to raise those issues. | don't think it's
hel pful or appropriate for you, through a cl osing
address, to ventilate any deficiencies that you think
you can identify which you didn't seek to avai
yoursel f of at the tine.

MR MATTHEWS: Perhaps, and | won't take the matter further,
Conmi ssi oner, but perhaps the position is that we
m sunder st ood our capacity to obtain those materials,
in the context of seeking | eave, having had the

response we'd had previously. But, be that as it may,
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| don't seek to further - - -

COMW SSIONER: M Matthews, | don't follow why that woul d be

so. And, inrelation to any witness, if you are able
to persuade the Comm ssion that there was a legitimte
basis for you to ask questions, if as part of that
process you needed access to sone material,
information, exhibit that you hadn't previously been
able to see, | don't know why you woul d have thought

yoursel f constrained not to raise it.

MR MATTHEWS: Well, the position was, | did, and we

pressed - for instance, there's been a question arising
about a conplaint nmade to an O ficer Cooper, as an
exanpl e, on or around the night of the statenments being
t aken at Morabbin and we haven't been able to gain
access to that.

Perhaps that really ultimtely should have been a
matter | pressed, but | don't say this to say that - |
mean, it's a very interesting question as to how a
party in M Roberts' rather particular position
participates in this, mndful of the task that you have
and m ndful of the fact that you have highly conpetent,

if I my say with respect, counsel assisting - - -

COWM SSI ONER:  Yes, and conscious of the fact, as you stated

at the outset of your subm ssion, that the scope and
pur pose of these public hearings is quite different to
the interest that you have and that you're pursuing in

the Suprene Court; quite different.

MR MATTHEWS: | ndeed, indeed. But | can do no nore than

poi nt again to the exanple of the question of
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credibility and reliability of wi tnesses who have given
previous very different accounts of why statenents
weren't taken that night, why they didn't include

certain matters. But | amm ndful also that - - -

COW SSI ONER: But, M WMatthews, as you already inplicitly

recogni se fromyour subm ssion, our focus was upon the
process that was followed with these w tnesses, not
with the matter that is of interest to you and will be
pursued el sewhere; nanely, whether or not these

W tnesses were giving an honest account of what
occurred, whether or not there was or was not

cont enpor aneous materi al which supported their account;

they're not matters about which we are concer ned.

MR MATTHEWS: The question of M Kelly's role is - as an

exanpl e of where M Roberts' objectives and where the
Conmi ssion's objectives coincide; you are consi dering
t he question of whether Detective Kelly intervened in
the way that has been alleged by the witnesses. On
that issue, as | said, we would urge great caution in
accepting that account at this point, but I can't take
that any further because | don't have access to the

body of the material.

COWM SSIONER: | don't follow why that would be so,

M Matt hews.

MR MATTHEWS: Well, just to take two aspects: that is not

what the w tnesses have said previously, they' ve said
somet hi ng di fferent previously under oath or

affirmati on, and secondly - - -

COWM SSI ONER: M Matt hews, before the public hearings
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conmenced, the Conm ssioner already had sworn testinony
fromM Kelly and anything that M Kelly said about the
practices he followed were, if anything, adm ssions
agai nst interest in which he had to acknow edge a
process whi ch he now recogni ses was quite
i nappropriate. H's account of that of Ms Poke and
M Thwaites is all to the sane effect, together with
the fact that he nade an entry in his diary - 1I'm
sorry, M MIller nade an entry in his diary - |I'm
sorry, M Thwaites made an entry in his diary
imedi ately after M Thwaites had his statenent taken
as the objective evidence shows there was a statenent
of M Thwaites well before the ultimte statenent nade
by him being a replacenent statenent.

|"mnot left in any doubt at all about that
process which was fundanental to the very first
practice that we were focusing upon; nanely that, you
don't necessarily include in an account evi dence which

i nvol ves a description of an offender.

MR MATTHEWS: And | can't take that matter any further

because I'mnot privy to what you're privy to,

Conmi ssioner, and that is the interesting question that
arises, as to a party with four and a half years of
studying this case with a mcroscope can assist as to
that question of fact, but |I can't take it any further,

Conmmi ssi oner .

COW SSIONER:  Yes. | nean, there are issues we've not

expl ored which we've covered that of course will be

expl ored in another forum
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MR MATTHEWS: Yes. |If | mght go to the significance of
evi dence and | should put your m nd at ease, that is
very much for another place, but there is just one
aspect under that heading that | would seek to cover.

COW SSI ONER: Yes.

MR MATTHEWS: Perhaps it's to state the obvious that,
wi t hout sayi ng anything about the ultimte cogency of
the evidence or its place in the bigger matrix of
evi dence, much of what |BAC has uncovered has not
previously been available, as | think is very clearly
t he evi dence before | BAC

| can say, Conmi ssioner, that there's a court
book being prepared and I would anticipate that the
public hearing transcripts will, in their entirety, be
in that court book along with at |east a significant
nunber of the exhibits that have been publicly rel eased
to date, such is the value of this process and of a
body with these powers and resources.

| can al so foreshadow, as m ght be antici pated,
that there are further materials that we wll seek
t hrough the proper processes, and we're aware of the
position under the Act but - - -

COWM SSI ONER:  And you may rest assured, M Matthews, that
to the extent that IBAC s permitted to do so, we'l]l
facilitate whatever is necessary in terns of furnishing
evi dence to the Suprene Court.

MR MATTHEWS: That is, with respect, of great confort
because it is a matter at the front of mnd of, |

suspect not just our side of the Bar table in the
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Suprene Court, and I'mindebted to you, Comm ssioner,
for that indication.

Just on that topic, | notice that sonething has
been sai d yesterday about further persons com ng
forward, another 15 persons comng forward, and it may
wel |l be that that is now taken further by IBAC,
imagine it wll be. But that is another aspect. |If
any of that touches upon Loriner or the trial or
conmttal of Roberts, then that is also material we
woul d be very keen to know about at the earliest
opportunity.

The final topic - well, it's actually an aspect of
our participation, sir, and it's the final thing | w sh
to say, is that, as | think |I foreshadowed yesterday
al though | got the nunber wong; we have participated
in this unfunded. W' ve had correspondence with the
Conmi ssi on and we understand that the Conmm ssion is not
in a position to do anything about that itself, but we
woul d venture to say that we are probably the only
| awyers who have participated - and we think usefully -
wi t hout funding for 16 days.

| just note on that topic, sir, that there's a
vast body of nmaterial here, and nore hands on deck, the
better. There were aspects of the Mrris and Gerardi
statements that we drew to the attention of counse
assisting that have then found their way into what |
m ght say were pronmi nent places in the subni ssions nmade
to you yesterday. So, we would like to think that we

have been of assistance in our participation - |'m not
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seeki ng a response about that.

What | nean to say is, that's an aspect of why we

had to be here because, (1) for instance in relation to

the CGerardi matter, the only way that canme to our
attention was by | ooking at the screen at anot her
aspect to what counsel assisting was questioning the
wi t ness about and seeing his nanme on that exhibit.
W' ve had to be here, we've had to be here to deal
with issues of |egal professional privilege when they
arose and we assisted on that; we had to deal wth
suppression on a very significant matter early on.

W' ve had to be here.

Where we're at at the nonent is that, we've had no

joy so far with Legal Aid under their public interest

gui del i ne. Comm ssioner, | venture you' ve heard things

said like this in your previous life before, but any

indication that you can give, Conm ssioner, that it has

been in the public interest ultimately, in terns of the

adm ni stration of justice, that M Roberts has been
represented t hroughout may well be of great assistance
to us in our efforts with Victoria Legal A d.

COW SSIONER: Wl |, M Matthews, | think that issue would
be best expl ored between your instructor and the chief
executive officer of IBAC. |If there are any
representations that should be made whi ch |1 BAC shoul d
support, | think they need to be the subject of
appropri ate di scussion and consi derati on.

MR MATTHEWS: We will pursue that course directly.

COW SSI ONER: Anyt hi ng el se?
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MR MATTHEWS: No.

COM SSIONER: | do appreciate it's not been an easy task
for you, M Matthews, in the sense that you have
recognised the real Iimtations in the scope in the way
in which you can contribute to the process and | thank
you and your instructor.

MR MATTHEWS: Thank you, Comm ssi oner.

COW SSIONER: M Rush, are there any other outstanding
matters?

MR RUSH  No, Conmi ssioner.

COWM SSI ONER: Wl | then, that concludes the public
hearings. | see that nenbers of M MIler and
M Silk's fam |ies have been here throughout the
proceedings. | do hope sincerely that it has not been
too difficult for you and that you appreciate the
narrow focus of the issues that we've been exploring.
So, adjourn the hearing.

Heari ng adj ourns: [11. 38 pni

HEARI NG ADJ OURNED
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